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In the Court of Appeals of the District of Columbia. 


No. 2723. 

Harvey A. Duvall, Appellant, 

vs. 

The Philadelphia, Baltimore and Washington Railroad 

Company, a Corporation. 


a - Supreme Court of the District of Columbia. 

J% 

At Law. No. 55694. 

Harvey A. Duvall, Plaintiff, 

VS. 

The Philadelphia, Baltimore and Washington Railroad 
Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City ol Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed April 22, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. 55694. 

Harvey A. Duvall, Plaintiff, 

vs. 

The Philadelphia, Baltimore and Washington Railroad 
Company, a Corporation, Defendant. 

The plaintiff, Harvey A. Duvall, sues the defendant, The Phila¬ 
delphia, Baltimore and Washington Railroad Company, a corpora¬ 
tion, for that heretofore, to-wit, on the 18th day of June A D 
1912, and prior thereto the defendant was, and still is, a common 
earner by railroad in the District of Columbia, engaged in inter¬ 
state commerce, and as such in the operation and movement of its 
1—2723a 





2 HARVEY A. DUVALL VS. THE PHILADELPHIA, 

trains, engines and cars, used, owned and operated certain yards, 
switches, bridges and tracks situate in the City of Washington, 
District of Columbia, and among which were certain tracks and a 
certain bridge located at a point where the tracks of said defendant’s 
road crosses South Capitol Street, said tracks being known as, be¬ 
ginning on the south side, numbers one, two, three, which are sid¬ 
ing or yard tracks, and main line north bound track, and main 
line south bound track, respectively, said bridge being known as, the 
South Capitol Street bridge, said tracks and bridge being situate in 
the southwestern portion of said city; said side tracks w r ere so con¬ 
nected with the main tracks used by the defendant, by means 

2 of switches, that trains, engines and cars could be “switched” 
or shifted back and forth and to and from said main tracks 

and said side tracks numbered one, two and three; and in so 
“switching” and shifting to and from the tracks aforesaid it w T as 
necessary for said trains, cars and engines to pass on and over said 
South Capitol Street bridge; and on the day and year aforesaid the 
plaintiff was in the employ of the defendant as brakeman with one 
of tlie yard engines of the defendant company known as number 
5146, which said engine* was being used on the day and year 
aforesaid for the purpose of “switching” or shifting a number of 
cars from one track to another to make up a train, it being necessary 
in the making up of said train of cars, to couple certain cars and 
shift the same on, over and across the above mentioned bridge. 

And the plaintiff avers that it then and there became and was the 
duty of the defendants, its agent and employees, to use due and 
proper care to cause no injury to the plaintiff while he w T as. dis¬ 
charging his duties as brakeman as aforesaid, and to provide safe 
and proper switches, tracks, bridges, roadways, cars and equip¬ 
ment. 

But in violation of its duties in the premises and in disregard of 
the rights and safety of the plaintiff, the defendant, its agents, and 
employees, did carelessly and negligently maintain and operate its 
cars, ways, tracks, equipment and bridge, and did knowingly, care¬ 
lessly, and negligently place the plaintiff in a dangerous and 
hazardous place to work; in that the said defendant company used 
and maintained a bridge whereon girders or braces of steel, ex¬ 
tending the full length of the bridge and approximately 

3 three feet in height, w ere built, said girders or braces of steel 
running parallel with and between said tracks on said bridge; 

said girders or braces were so constructed that on the top and run¬ 
ning the full length thereof, a flat piece or plate of steel or iron 
about one-half inch thick was built or placed, which said piece or 
plate of iron or steel being a part of said girder or brace, extends 
on both sides of said girders or braces at the top a distance of six or 
seven inches toward the said tracks, leaving a space sufficiently 
wide for a person to stand with safety between said girder and a 
passing car of usual and proper dimensions, in the performance 
of his duties; but by reason of the narrow space between said girders 
or braces and the tracks upon which the defendant’s cars w T ere re¬ 
quired to pass, the said space was entirely inadequate and became a 
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dangerous and hazardous place in which to work, whilst a car of 
unusual or improper width or construction should be passing) that 
on the day and year aforesaid, in the discharge of his duties as 
brakeman for said defendant, plaintiff, whilst in the exercise of due 
care and acting by direction of the defendant, through its agent 
and employee, the conductor in charge of the said engine and cars, 
under whom the plaintiff was employed and to whose orders he was 
subject, went into and upon the space between said track number 
three and the girder or brace on the south side thereof, for the pur¬ 
pose of coupling certain slop cars to a box car standing on said 
side track number three; that whilst the plaintiff was so employed 
in said space on said bridge, on the day aforesaid, the defendant 
through its agents and employees without warning the plaintiff of 
his dangerous position in said space and the dangerous char- 

4 acter of the car with which he was working, its dangerous 
character being unknown to him, carelessly and negligently 

caused a car of unusual and great width to move on said bridge and 
pass the place wherein the plaintiff was so employed, and by reason 
of the great width of said car and the narrow space wherein the 
plaintiff was compelled to work, as aforesaid, it became and was im¬ 
possible for said car to pass without crowding and moving against 
the plaintiff in such manner as to jeopardize his life and limb, and 
said car and the end sill thereof, in passing as aforesaid, caught, 
struck and hit the plaintiff on his right side, near the hip, turning 
his body around, crushing him between said car and girder or brace 
and throwing him over and upon said girder or brace, as a result 
whereof and through the negligence and carelessness of the defend¬ 
ant, its agents and employees as aforesaid, and by reason of the 
dangerous bridge, roadway, cars and equipment as aforesaid, he was 
bruised, mangled, and crushed and had inflicted upon him many 
serious and permanent injuries, and thereby he received many 
cuts, bruises, contusions and lascertaions about the hips, body and 
spine and was permanently injured, and he has been made sick, 
sore and lame and has so remained from the day and year aforesaid 
hitherto, and always will so remain and has suffered and will con¬ 
tinue to suffer great pain and anguish of mind and body, and he 
has been and still is and will continue to be during the balance of 
his life unable to perform any labor and he has lost large sums of 
money which he otherwise would have earned and his earning 
capacity has been greatly and permanently impaired and re- 

5 duced, and he has been compelled to pa*y out and expend 
large sums of money in endeavoring to be healed and cured 

of the injuries received as aforesaid; all to his great damage in the 
sum of Twenty-five thousand dollars ($25,000.00). 

W herefore the plaintiff claims, damages in the sum of twenty- 
five thousand dollars ($25,000.00) besides the costs of this suit. 

• SHINN & OWEN, 

Attorneys for Plaintiff. 
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Plea. 

Filed May 15, 1913. 

* * * * * * * 

Now comes the defendant and for plea to the declaration filed by 
the plaintiff in the above entitled cause says that it is not guilty 
as therein alleged. 

McKENNEY, FLANNERY & HITZ, 

Attorneys for Defendant. 

Joinder in Issue. 

Filed May 26, 1913. 

******* 

Now comes the plaintiff by his attorneys Shinn & Owen, and joins 
issue on the plea filed by the defendant in the above entitled cause. 

6 Memorandum. 

§ 

May 18, 1914.—Verdict for Defendant by direction of Court. 

Motion for New Trial. 

Filed May 18, 1914. 

******* 

Now comes the plaintiff by his attorneys and moves the Court to 
set aside the verdict of the jury in the above entitled cause as 
directed by the Court on the grounds that: 

1. The Court erred in holding that there was no evidence of 
negligence on the part of the defendant; 

2. The Court- erred in holding that the plaintiff, as a matter of 
law, was injured in consequence of risks which he had assumed. 

3. The Court erred in granting the motion to direct a verdict at 
the conclusion of the plaintiff’s testimony instead of requiring all 
testimony in the case to be taken and special verdict or a verdict 
subject to the opinion of the Court to be rendered upon all the testi¬ 
mony. 

4. Other errors of law admitted by the Court. 

SHINN & OWEN, 

LECKIE, COX & KRATZ, 

A ttys for Plaintiff. 

7 To Messrs. McKennev, Flannery & Hitz, Attorneys for 

Defendant: 

Please take notice that we shall calendar the foregoing motion for 
hearings before Mr. Justice Barnard on May 22, 1914. 

SHINN & OWEN, 

LECKIE, COX & KRATZ, 

Atfys for Plaintiff. 
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Copy received this 18th day of May, A. D. 1914. 

McKENNEY, FLANNERY & HITZ. 

Supreme Court of the District of Columbia. 

Friday, May 29, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

* * * * *. * * 

Now come here as well the plaintiff by his Attorney Joseph W. 
Oox, Esquire, as the defendant by its Attorney William Hitz, 
bsquire; whereupon the motion of plaintiff for'a new trial filed 
herein coming on to be heard, it is considered that said motion be 
and hereby is overruled and judgment on verdict ordered. 

Therefore it is considered that the plaintiff herein take nothing 
by his suit, and that the defendant herein go thereof without 
aav and be for nothing held, and recover against plaintiff 

.re«„tio„ tC,f 10 ■” «*■ * *• — ■— 

The plaintiff bv his Attorney in open Court, notes an appeal to 
the Court of Appeals of the District, of Columbia, and the penalty 

nnJr h 7 d A { 7 n C0StS /2^ ld appeal is hereb - v fixed in the sum of 
one hundred dollars ($100). 

Memorandum. 

June 6. 1914.—Appeal bond approved and filed. 


Supreme Court of the District of Columbia. 


Saturday, June 6, 1914. 

preshhng reSUme< * P ursuant 40 adjournment, Mr. Justice Barnard 

******* 

Now comes here the plaintiff by his Attorney of record and prays 
the Court to sign, seal and make part of the record, his bill of ex¬ 
ceptions taken during the trial of this cause, now for then which 
is accordingly done. , 


0 Assignment of Errors. 

Filed June 23, 1914. 

******* 

Now comes the plaintiff and assigns for review on appeal errors 
committed by the trial court as follows: 

1. The Court erred in directing a verdict in favor of the defend- 
ant. 

2. The Court erred in holding that the injury to the plaintiff 

wag due to a nsk which he had assumed. r 
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3. The Court erred in refusing to require the defendant to put 
in its testimony and to take a special verdict or verdict subject to 
the opinion of the Court. 

SHINN & OWEN, 

LECKIE, COX & KRATZ, 
Attorneys for Plaintiff. 


Designation of Record. 

Filed June 23, 1914. 

* * * * * * ♦ 

The Clerk in preparing the transcript of record will embody 
therein the following, a duplicate copy of the bill of exceptions being 
filed in the Court of Appeals: 

1. Declaration, April 22, 1913. 

2. Defendant’s plea. May 15, 1913. 

3. Joinder of issue, May 26, 1913. 

4. Verdict by direction of court, May 18, 1914. 

10 5. Motion for new trial, May 18, 1814. 

6. Order overruling motion for new trial; judgment on 
verdict; appeal in open court; appeal bond fixed. 

7. Memorandum of approval and filing of appeal bond. 

8. Memorandum of signing and filing bill of exceptions and 
making same part of record. 

9. Memorandum of orders extending time for filing transcript 
of record, if any. 

10. This designation. 

SHINN & OWEN, 

LECKIE, COX & KRATZ, 
Attorneys for Plaintiff. 


Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

1 j 0 hn R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 10, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 55694 at Law, wherein 
Harvey A. Duvall is Plaintiff and The Philadelphia, Baltimore and 
Washington Railroad Company, a corporation, is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 6th day of July, 1914. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


* 
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In the Supreme Court of the District of Columbia. 

Law. No. 55694. 


Harvey A. Duvall, Plaintiff, 

VS 

Philadelphia, Baltimore & Washington Railroad Company 

Defendant. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for trial 
before Mr Justice Barnard and a jury on the 14th day of May, 
A. D. 1914 ; Messrs. G. C. Shinn, Claude W. Owen, and Joseph W 
Cox appearing on behalf of the plaintiff and Messrs. J. S. Flannery, 
William Hitz and G. B. Craighill representing the defendant. 
Thereupon the plaintiff to maintain the issues upon his part 

joined gave evidence by the witnesses hereinafter named tending to 
prove as follows: ® 

Thomas A Herring being called as a witness, testified that he 
had been employed by the defendant since July 31, 1900 and was 
conductor in charge of the making up of the train on the’l8th dav 
of June 1912, when Duvall was injured while making a coupling 
on south Capitol Street bridge; that his engine and crew were en¬ 
gaged in the yard service; that all the tracks of the defendant com¬ 
pany froni the Potomac River to the Capitol Hill tunnel are em¬ 
braced within the yard limits; that part of the yards east of South 
Capitol street is called the Jersey yard and other parts of the vards 
are spoken of as the 4V 2 Street, the 3rd Street, the 9th Street and 
\Vater Street yards; that the railroad tracks cross South Capitol 
Street by means of a bridge and the same is true of the streets from 
South Capitol Street to 9th Street; that six tracks cross the South 
Capiol Street bridge, the south bound and the north bound main 
tracks being at the north side of the bridge and to the south 
1*5 of the main tracks are four loops numbered consecutively 
one, two, three and four, loop 1 being next to the north 
bound main track and loop 4 at the south side of the bridge the 
said loops being side tracks connected up by switches at both ends; 
that the bridge across South Capitol Street is supported bv iron 
girders which extend upward on both sides of each track to the 
height of eighteen inches or two feet above the track. 

That the tracks on said bridge constitute a part of the yards and 
that whenever cars that were to be coupled or uncoupled happen 
to stop on the bridge it is the practice or custom of the company 

ftpTrbW ThT- h cai V nd ™ ke the coupling while they stand on 
the bridge, that in making the couplings the men go in to where 

^rU tand T 3 "fj* col l pl l ngs and the y can then either stay 
J?f ld ®, bet ' vee ” the girder and the cars or come out on to one of 

the other tracks or they might climb out on top of the girder; that 

the various tracks crossing the bridge were used from time to time 
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by the engines and trains that might be shifting or passing over 
them; that at and before the time Duvall was injured men fre¬ 
quently stood (inside the girder) between the girder and the track 
on which the coupling was being made and that the witness him¬ 
self laid done so; that at that time tliey had no idea they would get 
hurt as nobody had been injured before; that since Duvall was in¬ 
jured the men do not remain inside the girder to see if the couplings 
are made. 

At the time of the accident the crew consisting of the witness, 
Engineer Mattingly, Fireman Archer, Flagman (Senior Brakeman) 
Duvall, Brakeman Thrift, and Brakeman Harris were handling 
garbage cars which had been pulled out from the garbage plant, 
which is a short distance from the South Capitol Street bridge, to 
be made up on what is known as the high line, i. e., the tracks 
running above the street levels over the bridges, into a train of 
which the garbage cars constituted the rear cars to be run to the 
Potomac yards in Virginia, from which the garbage cars would be 
sent to the main garbage plant, located in Virginia; that at the 
time of the accident the practice was to attach the engine to 
14 the garbage cars in the garbage yard, then pull them out 
under the New Jersey Avenue bridge up on to the high line, 
or tracks crossing above the streets, and then back the cars and 
couple them at the rear of other cars on one of the loops which cross 
the South Capitol Street bridge; that prior to the time when certain 
switches were changed at New Jersey Avenue, some time before the 
accident, the date of which change the witness was unable to give, 
the garbage cars instead of being connected with other cars on the 
high line were connected at New Jersey Avenue and I Street; that 
on the evening of the accident the garbage cars had been pulled out 
of the garbage plant, backed around on what is called the Navy 
Yard track into track No. 3 and from No. 3 they were to be backed 
into No. 3 loop to be connected with a certain Pennsylvania box car 
(the easterly car of several) standing on South Capitol Street bridge 
on said loop No. 3; that the witness by proper signal ordered Brake- 
man Duvall who, under the rules of the company, was subject to 
his orders and under his direction while on duty, to make the coup¬ 
ling of the garbage cars to the box car at the place where said box 
car was standing on the bridge; that Duvall in pursuance of the 
order walked out on the bridge on loop No. 4, which is at the south 
side of the bridge, and just south of loop No. 3, and after looking 
at the coupling, without getting inside the girder and next to track 
No. 3, and while on track No. 4, gave the proper signal for the en¬ 
gine to back up the garbage cars for the coupling; that the signal 
from Duvall was to him (Herring) and the engineer as well and 
he repeated the signal from Duvall to the engineer or the man in 
charge of the engine; that in response to the signal the garbage cars 
backed up but for some reason failed to couple with the box cars 
on loop No. 3; that Duvall then got inside between the girder and 
track No. 3, set the knuckles (it being some times necessary for the 
knuckles to be taken hold of and set by the hands as there is no 
other way to move the drawhead), and, standing inside the girder 
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at the point where he was making the coupling, gave another signal 
meaning that the coupling was ready for the cars to cwie 
1 back > t f! at i ' v ' 1 . len 1116 were backed, in response to Duvall’s 

the et„| 1 nf U f 1 | lhat l | he coupilug , w “ ready, he was caught between 
m,,ler d .h /If garbage car and the girder and thrown across the 
gilder, that the witness and others ran down on track No 4 to 

where he was, found him hurt lying across the girder and lik crew 
u ltJl . ^ductor bmallwood s crew, who were also present at the time 
rnmed Duvall on a stretcher to the office south of the bridge and 

Hospital*’ UP °" t le amval of the ambulance, to the Casualty 

1 he witness had never measured the clearance between the sides 
of a car standing on the bridge and the edge of the girders and 
could not state what it was. He had not, in making couplings or 
since the accident particularly compared the width of the garlige 
cars and the width of the box cars and could not tell the width of 
either; cars varying in width and some of the Pennsylvania box care 
are wider than the garbage care; that the bottom of the garbage car 
is lower than that of the box car and that the bottom of the alls of 
the garbage care go down lower than the top of the girders; that at 
the time the witness received the signal from Duvall and ordered 
the train to be pushed back, while Duvall was standing inside the 
girder at the point where lie was making the coupling, the witness 
ffid^not apprehend any danger to Duvall from running the cars 

o o b f togm ?b, “ arke< * respectively for identification Duvall v. 
P. B. & YV. R. Co. A. B. C. D. & E. showing the character of the care 
tracks and girders were offered in evidence, copies of which bv 

_ • i • a "i •• i til© lull of ©H :ceptions with 

the stipulation that the originals may be produced and exhibited to 
the Court of Appeals at tlie hearings. 

On cross-examination, the witness testified that with his crew he 
handled the garbage cars every time they made a trip to Virginia, 
twice as they went and usually once as they came back • there are 
18 garbage cars all together, of which from 4 to 14 a day filled with 
garbage are taken from the garbage yard to the garbage plant 
lo in V lrginia, that the accident to Duvall happened about 6’32 
in the evening in clear weather before sun down. The wit¬ 
ness gave the signal to Duvall make the coupling and Duvall gave 
the signal to keep going back; the witness transmitted the signal to 
the engineer and the engineer came on back; that he could not re¬ 
member whether Duvall gave a pull-away signal or not; that the 
engineer could see the signal as given by Duvall or as transmitted 
by the witness; that when Duvall gave the signal for the second 
going back he was between the girder and the car in loop No 3 • that 
it was not customary for the brakeman in doing the work which 
Duvall was doing to get on top of the girder; that there was nothing 
different m the way the coupling was made from what had been 
done there before; that here lately he had quite frequently seen 

bridge 11 t0P ° f ^ girder when at Work makin g coupling on the 

g * 2—2723a 





10 HARVEY A. DUVALL VS. THE PHILADELPHIA, 

Thereupon R. L. Archer, being called as a witness testified that 
he had been employed as fireman by the defendant for five years 
and at the time of the accident was working on the yard engine 
with the freight crew of which Duvall was a member; that he had 
been working on this particular job less than a year; that the change 
in the method of connecting garbage cars with other cars from that 
of connecting on the Navy Yard track in the subway to that of 
connecting on the high line was made after he began work on the 
job, but the time of the change he could not definitely state; that 
at the time of the accident he was on the engineer’s side controlling 
the movement of the engine; that he received the signal to back 
up on the bridge and make the coupling with the cars standing 
there and at the first attempt the cars did not couple; that he then 
received a signal from Duvall to “jar ahead,” or move ahead; that 
the engine and garbage cars moved a few feet; that Duvall having 
gone to set the knuckles and‘moved back against the girder, standing 
right back against the girder facing the car, gave another signal to 
back up; that he backed up to make the coupling, caught Duvall 
}>et\vcen the sill of the car and the girder and threw him 
17 around so that he fell faee down over the girder; that Duvall 
after setting the knuckles had nothing more to do there 
unless the cars failed to make the coupling; that there is a lever on 
the end of the car called the cut-lever, which the brakeman works 
in connection with the coupling and which raises and lowers the 
latch pin when the ears are uncoupled or when the knuckles are 
set; that the witness had never compared the width of the garbage 
cars with the width of the box cars and knew nothing about the 
clearance between the sides of the cars and the girders; that he 
knew of nothing unusual in the manner of making the coupling 
at the time Duvall was injured; that the second time they backed 
up the knuckles worked all right and the coupling was made. 

On cross-examination, the witness testified that Duvall had -been 
switching garbage cars backward and forward over the bridge for 
six years; that they handle 7 or 8 garbage cars every day. 

Thereupon R. L. Mattingly, being called as a witness, testified 
that he was the engineer in charge of the engine when Duvall was 
injured and was attending to something on the engine at the time, 
leaving the fireman to run the engine; that Duvall was making the 
coupling and gave the signal to come back, they went back and 
the coupling was not made; that Duvall gave the signal to come 
ahead a little, which they did; that Duvall then gave a signal to stop 
and after they stopped, fixed the coupling and gave the signal to 
come back which they did very slowly and the coupling was made; 
that Duvall, when the coupling was made, was standing down in 
between the girder and the car and as they moved back it caught 
him between the end of the sill and the girder; that he had never 
examined the clearances between the different kinds of cars and the 
girders; and that he did not know* as to the average width*of the 
box cars and slop cars as he had nothing to do with "them, the same 
being out of his line of business. 
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On cross-examination, he testified that he had known Duvall as 
a railroad man for five or six years, ever since the high line had 
been operated and the conditions of the line and the bridge had 
been the same during that time; that he sees men on top of the 
- girder when they give signals about shifting every time they couple 
cars; that he had seen Duvall on the girder, but could not 
i* remember whether he saw him on the girder on the day he 
, • j* 0 * i , n i u . red ’ and ^ frequently seen brakemen stand on 

the girder during coupling operations, and nothing could reach 
them there. 

On re-direct examination, he testified that at or about the time 
and before Duvall was hurt he had seen men making coupling as 
Duval] did on this occasion; that couplings are made on the bridge 
whenever the car happens to be standing there. 

Thereupon, C. W. Owen, being called as a witness, testified that, 
in company with Mr. Craighill, one of the defendant’s attornevs, • 
he made certain measurements as to the cars and bridges Thev 
measured garbage cars Nos. 9 and 12, his information being that 
it. was one of these two cars that caught Duvall, all of the garbage 
cars, however, being made according to the same pattern and varv 

•n any ; Z^\i l Z ht] yJ n heiffht ? nd width; that the width of the end 
sills of No. 12 was 9 ft. 11% in., at one end and 10 ft. 1% in at 
the other end; that the height of the sill was 25 in.; that he meas¬ 
ured several box cars and that the height of the sill of the lowest box 
car from the rail was 34 in. and a fraction; that car No. 9 measured 
across the end sill 9 ft. 11 in.; that the distance between the end 
sills of a slop car and the girder was about 11 in.; that it was im¬ 
possible for a man to stand broadside between the ends of the sill 
of a slop car and the girder, but with a box car he was able to walk 
up and down with ease between the edge of the girder and the side 
of the car; that the box cars which he examined—and he examined 
a good many—were narrower than the slop cars and were, in addi¬ 
tion, higher so that the side of a box car, if extended, would touch 
a man way up above his hips; a man could easilv stand broadside 
and such a car pass him without touching him. 

Thereupon, William W. Thrift, being called as a witness, testi¬ 
fied that he w as an extra brakeman working occasionally wherever 
he might be assigned; and was working with Duvall’s crew at the 
time of the accident; that the crew were engaged in moving slop 
cars which they brought out of the garbage yard, onto the high line 
and were placing the cars on loop No. 3 at South Capitol Street 
intending to couple the slop cars to a box car; the engine being 
headed east and the garbage cars headed back west; that the 
19 first time they backed up the coupling did not make, and 
Duvall got over inside the girder between the slop car and 
the box car and opened the knuckles and gave the back up signal 
to couple the cars, and in backing up the corner of the slop car 
caught Duvall and turned him around; that he (the witness) had 
made couplings standing between the car and the girder; but he 
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knew nothing about the different width of cars, having had no 
occasion to take particular notice as to the width of cars; that he had 
seen other brakemen make couplings in the same way; that he had 
made up trains on the bridge that included the slop cars, but did 
not just remember that he had made couplings in there with the 
slop cars; that he had seen men in making couplings on the brid/ze 
get up on top of the girder and also had seen them stand between 
the car and the girder: that the tracks were used daily about mak¬ 
ing up trains but he was not certain that slop cars had been made 
up into trains in that yard on the bridge; that he could not say 
there was any certain place to make up the garbage trains, and could 
not remember any change in the method of making up such trains 
during the 5 months the witness had worked in the Jersey yard. 

Thereupon, Harry J. Smallwood, being called as a witness, 
testified that he is a brother-in-law of the plaintiff and is a con¬ 
ductor running between Landover and the Potomac yards; that 
after the train was made up including the garbage cars in the Jersey 
yards he hauled them to the Potomac yards: that at the time 
Duvall was hurt he was about fifty feet away, that he heard Con¬ 
ductor Tierring tell Duvall to go on the bridge and made the 
coupling of the garbage car to the car standing on No. 3 loop; 
that he did not see him give the signal at the time he was hurt but 
saw him lying over the girder with his face down and assisted in 
pulling him off the girder and in carrying him off on the stretcher 
and in sending him to the hospital; that up to the time Duvall was 
hurt the men had not had any particular place to stand in making 
couplings on the bridge; that he had seen men stand inside of the 
girder and had done so himself : that he could not say that he had 
ever made couplings of the slop cars on the bridge and could not 
recall that Duvall had coupled slop cars on the bridge. He could 
not say that when lie saw Duvall go to make the coupling that he 
was getting into a dangerous place as nobody had been injured 
before. 


Thereupon, the plaintiff, Harvey A. Duvall, being called 
20 as a witness in his own behalf, testified that he is 37 years 
old: was employed by the defendant company as a brakeman 
in 1905, and served with the company until June 18, 1912; went 
into the service as an extra brakeman, had served as brakeman, extra 
conductor and conductor, and at the time he was injured was acting 
as rear brakeman or flagman, being a regular brakeman; that the 
method of making up the slop cars into the train going to the 
Potomac yards had been changed a short time before he was injured, 
probably a month or six weeks before; that before the change 
cars were made up in the sub-wav; that after a certain track had 
been put in. instead of making them up in the sub-wav they brought 
them up on the high line and pushed them back towards South 
Capitol Street bridge where they were connected to the rear of the 
train going to Virginia: that the practice had prevailed of coupling 
or connecting ears where they stood whether on or off the bridge, 
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and he had made couplings of cars on the bridge before the time he 
was injured; that he had never coupled slop cars on the bridge as 
it was a new thing to bring slop cars around there and couple them 
at that point; that the couplings were made on the bridge whenever 
cars happened to l>e standing there; that in making the couplings of 
such cars as he had coupled on the bridge he had not before experi¬ 
enced any trouble from the closeness of the clearance; that they 
had plenty of room to walk in between the edge of the girder and 
the side of the l>ox cars and that before this he had not taken any 
notice or observation as to the width of slop cars or the closeness of 
the clearance between the slop cars and the girder; that he had part 
of the foot cut off eight years before this accident in the service of 
the company; that on the evening of the accident, after the slop 
cars had been pulled to the high line, conductor Herring told him 
to make the coupling between the cars to some cars standing on 
track No. 3, that he walked up track No. 4, found the knuckles 

* ^ i i -yy . '' ^ re a i i d waved the engine back standing 

in track No. 4 when the cars came together; that thev did not 
couple and that he had to get over the girder to track No.*3 and get 
1 between the cars, lift the lever, open the knuckle and adjust 
-1 the coupling; that when he had done that he backed against 
the girder and stood there; that he signaled for the engine 
to come back and that it came back and the cars came together in 
front of him; that he watched to see if they failed to couple again; 
that if they had failed, it would have been necessary for him to go 
in there again and find if anything was wrong with the coupling; 
that it happened quite frequently that the couplings have to be 
adjusted; that there is a lever connected with the latch pin and that 
the little latch pin did not drop behind the knuckle when the ears 
came together but stayed up. and he reached and caught hold of 
the lever in order to shake it, which he did many times and which 
was a very common thing to do and which very often releases it 
and causes it to drop into its place and make it unnecessary to jar 
the engine ahead; that the pin drops down if you shake it; that in 
doing so the end of the car caught him and turned him around and 
when it released him, he fell face forward across the girder and 
found that he did not have any use of his arms or legs; that he laid 
there over the girder until conductor Herring and others picked 
him up and took him away on stretchers to the office from which 
he was sent to the hospital; that he had made the coupling in the 
same way on other cars before many times; that it was a common 
.occurrence to do so; that he had never made the coupling of slop 
cars before this on the bridge; that in handling other cars in this 
particular place he had never before experienced anv trouble: that 
there was enough clearance to walk along the track and could pass 
^ t tea r ) x cars standing on the bridge; that he had 
not coupled any slop cars on the bridge and had no occasion to know 
whether they were wider than the box cars; that the slop car must 
have been wider than the box car because it caught him and the 
other cars had never caught him under the same circumstances; 
that nothing had ever been suggested to him about the clearance 
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being clo^e on the slop cars at this place; that he was working under 
the orders of the conductor and was subject to the orders of the 
conductor; that the order of the conductor was to couple the cars 
at the jh> ilit on the bridge where he went to make the coupling; that 
lie remained at Casualty Hospital for three weeks; that after 

22 he left the hospital he was told that his trouble would have 
to get well of its own accord; that they kept him strapped 

up and he went out of the hospital strapped up; that he first con¬ 
sulted Hr. Duvall, his family physician who lived next door to him, 
and who visited him a couple of times giving him medicine to 
relieve his head; that Dr. Duvall advised him to go to Dr. Carr as 
he was one of the best known men in this part of the country; that 
he came to Dr. Carr who after a few months’ treatment advised him 
to go to the Johns Hospital Hospital or be treated by a nerve 
specialist; that he then went to Johns Hopkins where he still con¬ 
tinues treatment; they have him in a cast that extends around his 
hips and body and is to strengthen his spine; that he had suffered 
untold misery; that his limbs swell and at the hospital the doctor 
had a truss on him at one time; he suffers greatly with his head; 
can stand on his feet only for a short time and cannot go around 
much; that his feet are in such condition that he has to sit down 
every chance he gets; that he had tried to do a little work but had 
met with very poor success; that bis wage scale while employed was 
84 cents an hour and that he earned as high as $113 or $114 a 
month and sometimes his wages fell considerable lower when he 
did not work full time, the amount depending, of course, upon the 
number of hours employed ; that until June, 1913, he was unable 
to do anything; since June he has been trying, with the assistance 
of his wife and two small children, to run a little grocery store at 
Springfield; which he thought he would be able to run but has 
found out he will not be able to do so. 

On cross-examination, he testified that he had l>een handling 
slop cars a number of years before he had been injured; that he 
was familiar with their appearance but had no occasion to measure 
them or anything of that kind; that there was nothing at the time 
of the accident to interfere with his seeing what cars made up the 
train; he could see the box cars and the garbage cars; that it was 
plain day light; that the high line had been used for all kinds of 
cars pulling through and shifting except for the slop cars which 
were always made up in the subway called “Connection M. D. 

23 125;” they were put down at the end of the train and that 
his crew rarely took them through to Potomac yard; that 

when they took them through to Potomac yards the cars would 
pass along the bridges in Washington yards, including the bridge 
at South Capitol Street; that the bridges, except at 2nd, 7th and 
9th Streets, were substantially like the bridge at South Capitol 
Street; that he had made up or broken up trains on or near other 
bridges in the yard but had never shifted any slop cars at any of 
the bridges; that in making the couplings on bridges they would 
stand beside the car and that he did not remember of fixing a 
coupling standing on top of a girder and making the coupling, be- 
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cause it was difficult to stand on top of the girders because of the 
bolt heads with which they are set full; that he could not remem¬ 
ber of standing at any time on top of the girder to make the 
coupling; that sometimes they rode on the slop cars in bringing 
them around from the garbage factory because they did not have 
any other cars in the trains at the time but that they did not get 
up there except when necessary localise it was not a nice place to 
stand; that he had never taken any particular notice as to the 
difference between the width of the two kinds of cars—the box cars 
and the slop cars—because that was not in his line; that it was his 
business to take notice of the cars that made up the train only in 
reference to defects; that if there were any defects, he would notice 
them and would see that the air and equipment were all right or if 
the cars seemed to be dangerously loaded, he would notifv the car 
superintendent ; that when the slop cars were put at the end of the 
train, they had behind a caboose or flat car for the men to ride on 
which came immediately behind the garbage cars; that the garbage 
cars belonged to the Washington Fertilizer Company. 

Thereupon, after further testimony showing the effects of his 
injuries, the plaintiff having announced his case closed, the de¬ 
fendant moved the Court to direct a verdict in his favor on the 
grounds that the injuries to the plaintiff had been shown by the 
evidence to be due to a risk that the plaintiff assumed and that no 
negligence of any sort on the part of the defendant had been shown 
by the plaintiff's testimony. The plaintiff objected to the 
24 granting of said motion on the grounds that there was evi¬ 
dence requiring submission of the case to the jury on both 
questions involved and on the further ground that in any event a 
verdict should not be directed, but that all the testimony ought to 
be put in, and a special verdict, or a verdict subject to the opinion 
of the Court, taken in order to obviate the necessity of a new trial 
in the event of possible erroneous rulings on the law at the time of 
the trial. Hut the Court, after argument, directed a verdict on be¬ 
half of the defendant to which action of the Court in directing said 
verdict in favor of the defendant, the plaintiff then and there by 
his counsel duly excepted and said exception was entered on the 
minutes of the Court. 

And be it further remembered that each of the separate and 
several exceptions taken by counsel for the plaintiff as hereinbefore 
set forth was so taken by said counsel then and there before the jury 
retired, and each of said exceptions were then and there separately 
and severally entered upon the minutes of the Justice then pre¬ 
siding at the trial, and the counsel for the plaintiff then and there 
prayed the Court, and now prays the Court, to sign and seal this 
bill of exceptions in which is accurately set forth said exceptions 
and the substance of all of the evidence given at the trial. And at 
the request of said counsel the same is accordinglv signed and sealed 
and made a part of the record in this cause this 6th dav of June 
A. D. 1914. * ’ 

JOB BARNARD, Justice. 
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Statement. 

This appeal is from a judgment of the Supreme Court 
of the District of Columbia in favor of the appellee (de¬ 
fendant below) in an action to recover damages for per¬ 
sonal injuries. 

The action was brought under the Employers Liability 
Law, and the plaintiff charged the defendant company with 
having negligently maintained and operated its cars, ways, 
tracks, equipment, and bridge, and with having negligently 
placed the plaintiff in a dangerous and hazardous place to 
work; in consequence whereof he was seriously and per¬ 
manently injured. 
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The defendant is a common carrier by railroad in the 
District of Columbia, and the plaintiff at the time of his in¬ 
jury, on June 18, 1912, was employed as a brakeman with 
one of its yard engines used in switching cars and making 
up trains in its yards in Washington. Six of the tracks 
of defendant’s yard cross South Capitol street by means 
of a bridge or viaduct, usually referred to as the South 
Capitol Street Bridge. The main tracks, north bound and 
south bound, are at the north side of the bridge. To the 
south of these tracks are four “loops,” or side tracks, con¬ 
nected with switches at both ends, numbered respectively 
from north to south, 1, 2, 3, and 4. The bridge, which is 
not a long one, is supported by iron girders which extend 
upward to a height of about two feet above the surface of 
the tracks, and run parallel with and on both sides of each 
track. The top of each girder consists of a plate of steel 
or iron about one-half inch thick, and about twelve inches 
wide, and is studded with the rounded heads of bolts by 
means of which it is secured to other parts of the girder. 
The loops which cross this bridge are used for the making 
up of trains, the cars of which are coupled and uncoupled 
on the loops; and, when a car happened to stop or be stand¬ 
ing on the bridge, it was the practice and custom of the 
company to make couplings or uncouplings at the point on 
the bridge where the car happened to be. In making such 
coupling it was necessary for a brakeman to go upon the 
bridge to the end of the car where the coupling was to be 
made to see that the “knuckle” was properly set to make 
the coupling with the car which was to be pushed up to the 
car standing on the bridge. 

At the time of the accident a box car was standing on 
the bridge on loop 3. A number of cars known as gar¬ 
bage cars had been pulled out from the garbage plant, which 
is a short distance from the bridge, and upon what is known 
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as the high line, *. e., the tracks running above the street 
levels over the bridges. These cars were to be backed into 
loop 3 to be connected with the box car standing there, and 
were to make up part of a train to be run to the Potomac 
yards in Virginia, from which yard the garbage cars would 
be sent on to the main garbage plant. Duvall was directed 
by his conductor to whose orders he was subject under the 
rules, to go upon the bridge and make the couplings of the 
garbage cars to the box car. In pursuance of the order he 
walked out on the bridge on loop No. 4, the track at the 
south side of the bridge, and after looking at the coupling, 
and while remaining on track 4, signalled for the engine 
to back up for the coupling. In response to the signal the 
garbage cars were backed up, but for some reason failed to 
couple with the box car. He then signalled for the engine 
to “jar ahead” or pull the garbage cars away. Upon the 
box cars being moved away, he got over the girder onto 
track No. 3, to set the knuckles with his hands, and stand¬ 
ing inside the girder at the point where he was making the 
coupling, gave another signal meaning that the coupling 
w as ready. The cars were then backed, with Duvall stand¬ 
ing inside the girder to watch the coupling and to assist in 
making it by shaking the latchpin with the lever which ex¬ 
tends from the coupling to the side of the car. The gar¬ 
bage car, which was considerably lower and wider than the 
box car, caught him as it came back and rolled him around 
between the comer and side of the car and the edge of the 
girder and seriously crushed and maimed him. The char¬ 
acter of the place where the plaintiff was injured will fully 
appear from an examination of the photographs offered in 
evidence, and which by stipulation are produced for the in¬ 
spection of this Court. 

At the conclusion of the plaintiff’s testimony, the de¬ 
fendant moved the Court to direct a verdict in its favor on 



the grounds that the injuries to the plaintiff had been shown 
by the evidence to be due to a risk that the plaintiff had 
assumed, and that no negligence of any sort on the part of 
the defendant had been shown by the plaintiff’s testimony. 
The plaintiff opposed the granting of the motion on the 
ground that the evidence required submission of the case to 
the jury on both questions involved, and on the further 
ground that in any event a special verdict, or verdict sub¬ 
ject to the opinion of the Court, ought to be taken after all 
the evidence should be put in, in order to obviate the ne¬ 
cessity of a new trial in the event of possible erroneous 
rulings on the law by the trial court. The Court granted 
the motion and directed a verdict in favor of the defendant 
company. The plaintiff duly excepted, and upon his ex¬ 
ception bases his 

Assignments of Error. 

I. The Court erred in directing a verdict for the de¬ 
fendant. 

II. The Court erred in holding that the injury to the 
plaintiff was due to a risk which he had assumed. 

III. The Court erred in refusing to require the defend¬ 
ant to put in its testimony and take a verdict subject to the 
opinion of the Court. 

ARGUMENT. 

First and Second Assignments. 

The second assignment is subordinate to, and is con¬ 
sidered in connection with the first, under which two ques¬ 
tions arise: 

(1.) Was there evidence tending to show negligence on 
the part of the defendant; 

(2.) Was the plaintiff's injury due to a risk, which as a 
matter of law had been assumed by him. 





1. While the record is not clear as to how these questions 
were separately answered by the trial Court, it will per¬ 
haps be conceded that the decision was actually based upon 
the second. The first, however, may be briefly considered. 
The test to be applied in such a case is well settled. 

In City and Suburban Railroad Company v. Cooper, 
32 App. D. C., 550-551, this Court said: 

On such a motion, every fact offered in evidence 
by the plaintiff must be accepted as true, together with 
every reasonable inference deducible therefrom. And 
the motion can only be granted when but one con¬ 
clusion therefrom can be reached by all fair minded 
men, and that conclusion is utterly opposed to the 
plaintiff’s right to recover in the case.” 

McDermott v. Severe, 202 U. S., 600-604. 

Richmond & Danville R. Co. v. Powers, 149 
U. S., 43. 

\\ ith this test in mind, it is believed to be unquestion¬ 
able that there was evidence from which the jury might 
have found that the defendant was guilty of negligence. 

An examination of the photographs will show that the 
bridge was, to say the least, a most unfavorable place for 
coupling any kind of cars. There were only three possible f. 
courses for a brakeman to choose from while coupling on 
the bridge: 

He could set his brake and climb over the girder to an 
adjacent track, along which trains might be moved or cars 
shifted at any time (R., pp. 7, 8), from which he could not 
handle the “cut lever” and shake down the latch pin 
(R., p. 13), and from which he would have to climb back 
over the girder and set the coupling again, if it failed to 
catch when the cars came together (R., p. 13). Or he 
could climb up and remain on top of the girder—a position 




hazardous if trains were moving on both sides, and difficult 
to maintain at all times [especially for a man with a crip¬ 
pled foot (R., p. 13)] because of the bolt heads with which 
the girder was set (R., pp. 14, 15), and a position which it 
was not customary for brakemen to take at the time of 
Duvall’s injury (Herring R., p. 9, Duvall, R., p. 13). Or 
he could do as Duvall did, and as the men were accus¬ 
tomed to do (R., pp. 9, 13), stand inside the girder, watch 
the coupling made, assist by using the lever to shake down 
the latch pin, and be ready to readjust the coupling if it 
failed to catch. 

Any of these methods obviously were more perilous than 
doing the same work in the open yards. 

W hy should such obstructions as these girders have been 
in the yards at all? No reason whatever for their existence 
is given by the defendant; and not all the bridges in the 
yard were so constructed (R„ p. 14). 

But if there was necessity for the existence of the 
girders, why should the practice have been adopted otf 
making couplings on this bridge? The bridge was a short 
one, and a movement at any time of a very few feet one 
way or the other would have brought the coupling point off 
the bridge to a safe place. 

The study of clearances of equipment was no part of the 
work of the train men (Mattingly, R., p. 10), and not one 
of the witnesses had paid any attention to the clearance 
spaces on the bridge. They had been sent on the bridge to 
make couplings whenever cars happened to stand there, and 
had done so without injury; and as to a great number of 
cars (Owen, R., p. 11) and as to all cars that Duvall had 
ever coupled on the bridge (R., p. 13), there was standing 
room between them and the girders. 

In the present instance, Duvall was sent under the direct 
order of his superior to couple with a box car standing on 
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the bridge a much wider car which was to be run upon die 
biidge, and between which and the girder there was a clear¬ 
ance of not more than eleven inches—the smallness of which 
clearance was not known to Duvall, nor to the men who 
were controlling the movements of the engine. Duvall was 
therefore exposed to a certain and unnecessary peril, of 
which he was unconscious, and from which he could have 

been protected without difficulty, inconvenience or expense 
to the defendant. 

In speaking of a somewhat similar situation, it was said 
by the Supreme Court of the United States in Choctaw etc., 
Railroad Company v. McDade, 191 U. S„ 64, 67, quoting 
the language of Judge Hammond : 

It is so simple a task, one so devoid of all exigen- 
cies of expense, necessity, or convenience, so free of any 
consideration of skill, except that of the foot rule 
and so entirely destitute of any element of choice or 
selection that not to make such a construction safe 
tor the brakemen is a conviction of negligence.” 

2. The principal question under this assignment, and the 
point upon which we understand the case to have been de¬ 
cided, is: Was the plaintiffs injury due to a risk which, 
as a matter of law, had been assumed by him? 

It had been commonly supposed, and had been held by 
some of the courts that, under the Federal Employers’ 
Liability Law, the defense of assumed risk, like the defense 
of contributory negligence, was no longer open to carriers 
where employees were injured through negligence attribu¬ 
table under the act to the carriers. The Supreme Court, 
however, in Seaboard Air Line Ry. Co., v. Horton (de¬ 
cided April 27, 1914), held that the defense of assumption 
of risk has its former effect as a complete bar to the action 
of the employee, except in those cases where the violation 
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of a Federal Statute enacted for the safety of employees 
contributed to the injury for which recovery is sought. 

It was, in view of this decision, admitted at the trial that 
the defense of assumed risk could be made by the carrier 
in the case at bar. The controversy arose as to whether 
the question was one of law to be decided solely bv the 
judge, or one of fact to be decided under proper instructions 
by the jury. 

There was and is no controversy as to the law itself. 
There are, of course, dangers in running trains which the 
employee assumes. The employment is necessarily danger¬ 
ous and for this reason the law requires of the master that 
he shall use ordinary care not to increase the ordinary 
danger and perils of the employment; that he shall take 
proper care to furnish such safeguards as a reasonable man 
would employ in the performance of like hazardous ser¬ 
vice, so that the servant exercising proper care, may render 
his service without exposure to dangers that are not within 
the obvious scope of the employment as usually carried on. 

Coombcs t. Cordage Company , 102 Mass., 572. 

Burke v. Anderson, 16 C. C. A., 442, 69 Fed., 814. 

But when the master violates this duty, so that unusual 
hazards and risks arise, it can not be said as a matter of 
law, that the employee assumes all such risks and hazards. 
If so, the consequence would be that the company would be 
relieved of its negligence in failing to provide reasonably 
safe appliances and to adopt a reasonably safe system for 
their operation. The rule is that the employee assumes only 
such risks as are known or so open and obzdous to him that 
they are presumed to be known. 

The doctrine is thus stated by Mr. Justice Pitney in Sea¬ 
board Air Line Railway Co. v, Horton supra: 








Such dangers as are normally and necessarily in¬ 
cident to the occupation are presumably taken into 
the account in fixing the rate of wages. And a work¬ 
man of mature years is taken to assume risks of this 
sort, whether he is actually aware of them or not. But 
risks of another sort, not naturally incident to the oc¬ 
cupation, may arise out of the failure of the employer 
to exercise due care with respect to providing a safe 
place of work and suitable and safe appliances for the 
work. These the employee is not treated as assuming 
until ht becomes aware of the defect or disrepair and 
of the risk arising from it, unless defect and risk alike 
are so obvious that an ordinarily prudent person under 
the circumstances would have observed and appreciated 
them.” 

Assumption of risk is closely akin and shades into con¬ 
tributory negligence. Schlemmer v. Buffalo R. Co., 205 
L. S. 1. And on an issue of assumption of risk, as on an 
issue of negligence or contributory negligence, the ques¬ 
tion must be submitted to the jury under proper instruc¬ 
tions from the Court, whenever the facts are controverted 
or such that reasonable minds may draw different infer¬ 
ences therefrom. 

26 Cyc., 1478, 1482. 

In the case at bar the trial court, on the authority of 
Seaboard Air Line Railway Company v. Horton held, as 
a matter of law, that the injury to the plaintiff resulted 
from a risk which he had assumed, 1. e., a risk of which he 
had actual knowledge, or which was so open and obvious 
that an ordinarily prudent person under the circumstances 
would have observed and appreciated it. It is respectfully 
submitted that the conclusion is not supported by the 
evidence. 

It would seem clear from the evidence that Duvall was 
injured because of the limited clearance between the girder 
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of the bridge and the garbage car. Neither Duvall nor the 
men working with him were aware that the clearance was 
so close. The bridge occupied only a very short space in 
the yards, and as the cars, under the practice of the com¬ 
pany, would be coupled and uncoupled wherever they hap¬ 
pened to stand or stop on the bridge (R., p. 12), it would 
seem fair to assume that this inconvenient and more or less 
perilous place was not uniformly selected as the stopping 
place of the cars. Duvall had never coupled a garbage car 
on the bridge and probably only a limited number of other 
cars. It was clearly shown that the cars varied in width. 
In the case of many, the clearance was sufficient to allow 
a man to walk comfortably between the car and the girder 
(Owen, R., p. 11). Neither the plaintiff nor any of the 
employees of the defendant who testified had at any time 
paid any attention to the closeness of the clearance be¬ 
tween the slop cars and the girders: and the duty of in¬ 
specting as to clearances was not a part of their work 
(Duvall, R., p. 13; Thrift, R., pp. 11-12; Mattingly, R., 
p. 10; Archer, R., p. 10: Herring, R., p. 9). There was 
evidence that it was a comparatively new thing to bring 
the garbage cars up to be coupled anywhere on the high 
line (Duvall R., p. 13) and that they had been made up in 
the subway until quite recently before this time (Duvall, 
R., p. 14). Duvall had never coupled a slop car on the 
bridge (R., p. 13) and neither had Thrift nor Smallwood 
(R., p. 12); and there is no testimony that such a coupling 
had ever been made by any member of his crew or by any 
employee oi the company. That Duvall made the coupling 
in the usual way is shown by the testimony of Conductor 
Herring, who said that “it was not customary for men 
doing the work Duvall was doing to get on top of the gird¬ 
er, that there was nothing different in the way the coup¬ 
ling was made from what had been done there before” 
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(R., p. 9); of Fireman Archer, who said “he knew of 
nothing unusual in the manner of making the coupling at 
the time Duvall was injured” (R„ p. 10); of Conductor 
Smallwood, who said he had seen men in making couplings 
“stand inside the girder and had done so himself” (R„ p. 
12); and of Duvall himself (R., pp. 12-13). 

At the time of the accident none of the men realized 
the closeness of the clearance for when the train was hacked 
upon the bridge none of those controlling the movement of 
the tram apprehended the danger to Duvall from running 
the cars back (Herring, R., p. 9). And if it be presumed 
that Duvall desired to live and not to commit suicide, the 
fact that he stood as he did, waiting to make the coupling 
when the car came back and while it was moving to and 
lteyond him, affords evidence that he did not know and 

realize the dangers of the clearance between the girder and 
the moving car. 

Schlemmer v. R. Co., 205 U. S., 1, 14. 

There is therefore both direct and circumstantial evi¬ 
dence to show that Duvall did not know and realize the risk 
to which he was exposed by reason of the extra width and 
unusual construction of the garbage car. That the risk was 
not so obvious that an ordinary man under the circum¬ 
stances must be presumed to have observed and appreciated 
it is evidenced by the fact that the risk was not observed 
and appreciated by Duvall or any of the members of his 
crew. It could not, therefore, be properly held by the 
Court, as a matter of law, that Duvall’s injury resulted from 
a risk which he had assumed. 

The following cases, more or less similar to the case at 
bar, illustrate the application of the general rule, and it 
is believed, fully support the conclusion that the case at bar 
should have been submitted to the jury. 





In Choctaw, O. & G. R. Co. v. McDade, 191 U. S., 64, 
McDade, a brakeman in the employ of the company 
was killed while in the discharge of his duties on top of a 
furniture car. This car was wider and higher than many 
of the cars in general use by the company. It was the 
theory of the plaintiff that he w’as struck by an iron spout, 
which was attached to a water tank, and when not in use 
hung at an angle from the side of the tank. Shortly after 
passing this tank McDade was missed. The spout cleared 
the top of the car by less than the height of a man above 
the car when in position to perform the duties required of 
him. There was no eye witness to the accident. There 
was evidence tending to show that McDade had been 
over the part of the road in question only a few times, and 
that the furniture cars were of unusual height as compared 
w ith those generally used by the company. 

The Court said (p. 69) : 

“Neither the assumption of risk nor the contribu- 
tarv negligence of the plaintiff below was so plainly 
evident as to require the jury to be instructed to find 
against the plaintiff, but, under the facts disclosed, 
these matters were properly left to the determination 
of the jury.” 

In Texas & P. R. Co. v. Harvey , 228 U. S., 319, 
Harvey was employed as hostler’s helper in and about 
the roundhouse of the company at Marshall, Texas. The 
roof of the round house was supported by posts between 
which engines of various sizes going into and passing out 
of the round house were required to pass. A large engine 
passing into this round house would come within four or 
five inches of these posts. Harvey was sitting in the win¬ 
dow 7 of a large engine with part of his body projecting 
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therefrom. In passing one of these posts he was caught 
and killed. The negligence charged against the defendant 
was the failure to provide a safe place to work, and that 
the posts were so placed as to make it dangerous to use the 
locomotive in passing them. One of the contentions made 
by the company was that he had assumed the risk. The 
evidence made an issue as to whether the deceased knew 
and appreciated the danger arising from the proximity of 
the post to the passing cab of any engine, or to the engine 
on which he was riding when injured. It was held that the 
issue was properly submitted to the jury. 

In the opinion of the Circuit Court of Appeals by Judge 
Shelby, in this case, 166 Fed., 395, it is said : 


It it be assumed that the deceased knew the prox¬ 
imity of the post and the danger his position put him 
in, no one could deny that his action was reckless; but 
to assume that he had knowledge of the peril caused 
by the post and the breadth of the cab would be to 
ignore the instinct of a man to protect his own life 
and also to ignore his right to assume that the road was 
so constructed as to be reasonably safe to servants 
who gave or received signals from the window. Can 
it be that all reasonable men would infer from the 
evidence that the deceased had knowledge of the 
tacts, and the danger, and, with such knowledge as¬ 
sumed the position of peril ?” 


In Railroad Company v. Hall (decided bv the Supreme 
Court of the United States, January 5, 1914), Hall 
was a chainman in the employ of the company and 
was engaged in measuring distances for mile posts. As a 
means of transportation he used a three-wheeled gasoline 
car. It was claimed that the flange of the third wheel was 
worn and cracked in a manner that rendered its use danger- 
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ous. The defect could have been discovered by reasonable 
inspection. The company claimed that Hall knew or ought 
to have known of the defect and therefore assumed the 
risk. Hall had been employed for only three or four days 
on the car. He testified he did not know of the defect and 
that it was no part of his duty to inspect the machine or 
look after its condition. 

The Court said: 

“The motion for direction of a verdict seems to 
have l>een rested upon the additional ground that the 
alleged defect was so obvious that its existence must 
have been known to the plaintiff and that he 
therefore assumed the risk. There was no di¬ 
rect evidence that he knew of the defect, and 
it does not appear to have l>een a part of his 
duties to inspect the machine or the wheel, or to 
look after their condition. He had been employed for 
only three or four days in work that required him to 
ride upon the car, and at the utmost it was a question 
for the jury whether the defective condition of the 
wheel was so patent that he should be presumed to have 
known of it. And then, the question whether the de¬ 
fect was such as to render the use of the car dangerous 
was in dispute at the trial; hence, it could not be prop¬ 
erly held that the risk was indisputably obvious, even 
to one who knew of the defect. It is quite clear, 
therefore, that a verdict could not properly have been 
directed in favor of the defendant upon the ground 
that the plaintiff, in using the car, had assumed an 
obvious risk. * * * Moreover, in order to charge 

an employee with the assumption of a risk attributable 
to a defect due to the employer’s negligence, it must 
appear not only that he knew (or is presumed to have 
known) of the defect, but that he knew it endangered 
his safety; or else such danger must have been so ob¬ 
vious that an ordinarily prudent person, under the 
circumstances, would have appreciated it.” 




In Texas & P. R. Co. v. Swearingen , 196 U. S., 51, a 
case strikingly like the case at bar, the defendant in error 
brought suit to recover damages for personal injuries sus¬ 
tained by him by reason of the alleged negligence of the 
appellant company in whose service he was employed as a 
switchmen at the time of the injury. The negligence on 
the part of the company was the maintenance in close 
proximity to a switch track, of a scale box, by striking 
against which the defendant in error was injured while in 
the discharge of his duties. The company pleaded specially 
as a defense that the defendant in error had assumed the 
risk arising from the situation of the scale box. The dis¬ 
tance from the scale box to the ladder on the side of the 
car on which the defendant in error was riding at the time 
of the accident was \9 l /2 inches. The scale box had been in 
the same position for a number of years prior to the hap¬ 
pening of the accident and ever since the track upon which 
the injury occurred was built. There was evidence tend¬ 
ing to show that defendant in error knew of the proximity 
of the scale box. Defendant denied any recollection of 
having ever seen a car on this track opposite the scales, and 
had never had his attention called to the distance between 
the track and the scale box. He testified that he never 
measured or approximated the distance to it, and that 
nothing ever occurred to attract his attention to it. De¬ 
fendant, however, knew the position of the scale box and 
knew he had to pass it with his car; but he testified that 
he did not know it was dangerously close to the track, and 
that he was never warned about the danger of getting 

knocked off bv it. 

* 

A motion to direct a verdict for the company, on the 
ground that the defendant had assumed the risk incident 
to the position of the scale box, was denied by the trial 
Court. 
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The Supreme Court said (p. 62) : 

“It was, therefore, properly a question for the de¬ 
termination of the jury whether or not the scales were 
maintained in a reasonably safe place, and if not, 
whether the plaintiff had notice thereof. The Court of 
Appeals was of opinion, and rightly we think, that the 
dangerous contiguity of the scale box to track No. 2, 
and the extra hazard to switchmen resulting there¬ 
from was not so open and obvious on other than a 
close inspection, as to justify taking from the jury the 
determination of the question whether there had been 
an assumption of the risk. The plaintiff was entitled 
to assume that the defendant company had used due 
care to provide a reasonably safe place for the doing 
by him of the work for which he had been employed, 
and as die fact that the defendant company might not 
have performed such duty in respect to the scale box in 
question was not so patent as to be readily observable, 
the Court could not declare, in view of the testimony 
of the plaintiff as to his actual want of knowledge of 
the danger, that he had assumed the hazard incident 
to the actual situation.” 

Third Assignment. 

Upon the argument of the motion to direct a verdict as 
well as upon the motion for a new trial, it was requested 
on behalf of the plaintiff, who is shown by the record to 
be in straightened circumstances, that a special verdict or 
a verdict subject to the opinion of the Court should lie taken 
before he was required to prosecute his appeal to this 
Court. The object of the request was to have the facts as¬ 
certained so that when the law should be settled bv this 
Court a final judgment could be entered. 

Such a course was followed in the case of Carter v. Mc¬ 
Dermott, 29 App. D. C., 145. In the Horton case, upon 
which the trial Court relied, three separate questions were 


u 
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submitted to the jury, and the case had to go back, upon 
reversal by the Supreme Court, only because the jury had 
been erroneously instructed as to the law. In the case at 
bar no possible injury could have resulted by pursuing a 
similar course, and in case the appeal is successful, a great 
hardship which the plaintiff may suffer would have been 
averted. On the other hand, if the jury had answered the 
questions unfavorably to the plaintiff, he would have been 
saved from the burden of the present appeal. 

In the case of McNamara v. Washington Terminal Com¬ 
pany, 37 App. D. C., 384, 398, in which a similar request 
was refused by the Court below, it was said by this Court: 


“It is urged by counsel for plaintiff that the verdict 
of the jury should have been taken subject to the 
opinion of the Court. There is great force in this 
contention. Rule 52 of the Supreme Court of the Dis- 
tnct of Columbia provides for just such an emergency 
as confronted the trial Court in this case. No injury 
or injustice could have been inflicted upon the defen¬ 
dant had this course been pursued. As it is, the entire 
expense and delay attendant upon a new trial will 
again have to be incurred. No valid excuse is apparent 
why, in a case like this, the rule should not be followed. 
Courts should be eager to avail themselves of every 
opportunity to facilitate the dispatch of business, cur¬ 
tail cost and discourage litigation, when it can be ac¬ 
complished with equal justice to all concerned.” 

As in the McNamara case and for the reasons set out at 
length in the appellant’s brief therein, it is again submitted 
that “this Court can render no more signal service toward 
the improvement of procedure and the administration of 
justice in the District of Columbia than by a strict insis¬ 
tence upon the trial Court securing a determination as to 










the facts in issue in every case possible, before the same is 
required to be brought to this Court upon appeal.” 

It is respectfully submitted that the judgment should be 
reversed. 

George C. Shinn, 
Claude W. Owen, 
Joseph W. Cox, 
Attorneys for Appellant. 

Leckie, Cox & Kratz, 

Of Counsel. 
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BRIEF FOR THE APPELLEE. 


This is an appeal from a judgment of the Supreme Court 
of the District of Columbia upon a directed verdict for the 
defendant in a negligence case growing out of personal in¬ 
juries to the plaintiff, who was a brakeman in the service of 
the defendant company. 

At the close of the plaintiff’s case the trial court granted 
a motion of the defendant for a directed verdict on the 
ground that the plaintiff’s evidence was legally insufficient 
to show negligence in the defendant, but did show that the 
plaintiff’s injuries resulted from a risk which he had as¬ 
sumed. 
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The accident occurred on June 18, 1912, in the freight 
yards of the defendant company in Washington city, just 
after the plaintiff had assisted in coupling certain freight cars 
on the South Capitol Street bridge, which forms a part of the 
freight yards of the defendant company. Over this bridge 
run six tracks, being two main running tracks and four side 
tracks or loops, connected with the running tracks by 
switches at each end and used for the making up and sep¬ 
arating of trains. 

This bridge forms a part of what is known as the “high 
line,” which is the elevated structure carrying all railroad 
tracks through the southern portion of the city, constructed 
some six or eight years ago for the elimination of grade 
crossings. These freight yards extend from the Potomac 
River to the Capitol Hill tunnel, the intersecting streets 
from South Capitol Street to Ninth Street (west) being 
crossed by bridges, which are well depicted by numerous 
photographs introduced in evidence and to be exhibited to 
this court under a stipulation of counsel (R., 7). 

The South Capitol Street bridge and the tracks thereon 
being part of the freight yard, cars are coupled and un¬ 
coupled there whenever they happen to stop there, the men 
going in to where the cars stand to set the couplings, after 
which, until the completion of the movement, they may 
stand either between the girder of the bridge and the cars, 
or upon the top of the girder, which top is about two feet 
above the tracks and some ten or twelve inches wide, or they 
may step over this girder and stand on or between some of 
the other tracks (7). 

The conditions on the “high line” and the bridge had 
been the same from the time of their construction some six 
or eight year* ago up to the time of the accident (11), which 
occurred at half past six o’clock on a clear summer after¬ 
noon in “plain daylight,” as the plaintiff testified, with 
nothing to interfere with his seeing what cars made up the 
train (14). 
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At th© time oi the accident the plaintiff was 35 years old, 
had been in the service ol the defendant company since 1905 
as brakeman, tiagman, and conductor on freight trains and 
in freight yards, and at the time of the accident was acting 
as senior brakeman or flagman, subject to the orders of the 
conductor (8, 12, 14). He was experienced in the work 
and familiar with the situation and the cars to be handled 
(10,11,12,15). 

The accident occurred in the course of coupling certain 
slop or garbage cars to a Pennsylvania box car standing on 
the bridge (8). These garbage cars belonged to the Wash¬ 
ington Fertilizer Company (15), which owns eighteen cars 
of similar size and construction (11). These cars are daily 
taken from a garbage yard in South Washington to a dis¬ 
posal plant in Virginia and returned, from four to fourteen 
such cars being moved every day by the yard crew of which 
the plaintiff w*as a member, which movements require this 
crew to handle these cars twice on each going trip and once 
or more on each return trip (9, 10). 

Freight cars vary in width, some Pennsylvania box cars 
being wider than these slop cars (9), while other box cars 
are not so wide, and the end sills of the slop cars are lower 
than the sills of many box cars (11). 

A change in the method of handling the slop cars on the 
outward trips, bringing them more frequently than formerly 
on the South Capitol Street bridge, appears to have been 
made at some time prior to the accident, which time is not 
clearly fixed by the testimony, but was stated by the plain¬ 
tiff to have been probably a month or six weeks before (12); 
while Brakeman Thrift could remember no change within 
the five months of his service in that yard (12); Fireman 
Archer saying the change was within a year prior to the ac- 
cident(lO), and Engineer Herring stating that it was “some 
time before” (8). But there was nothing different in the 
way the coupling in question was made “from what had been 
done there before” (9,11). 






In coupling operations it is frequently necessary for the 
operator to go between the cars to set the knuckles of the 
couplings (13), but after setting these knuckles he has 
nothing more to do there unless the cars fail to couple on the 
subsequent impact (10), in which event the knuckles must 
be reset. 

On the occasion of the accident the plaintiff, on first ap¬ 
proaching the cars to be coupled, found the knuckles open, 
and while standing on another track signalled the engineer 
to come back. On the first impact the cars did not couple, 
whereu{X)n the plaintiff climbed over the bridge girder be¬ 
tween the cars to be coupled and reset the knuckles (12, 14). 

‘ Then, while remaining between the bridge girder and the 
train, he signalled the engineer to move ahead a few feet 
(10), and later to come back (10, 13). Thereupon the 
plaintiff, while standing with his back against the girder, 
and between the girder and the cars, waved the engineer to 
come back, and in doing so the end sill of the slop car struck 
and injured him. 

ARGUMENT. 

From the foregoing facts established by the testimony of 
the plaintiff and his witnesses, it is clear that he was injured 
while engaged in the regular prosecution of a work the risks 
of which he had legally assumed. 

The plaintiff was a mature and experienced man, hurt in 
broad daylight, in a familiar place, while operating familiar 
instruments, in a movement which he himself instituted and 
controlled by signal. 

The only negligence of the defendant laid in the declara¬ 
tion is the movement over the bridge “of a car of unusual 
and great width” (3), that is, the slop car. Now the evi¬ 
dence utterly fails to establish this allegation, which is fun¬ 
damental to the action. Plaintiff’s counsel, Mr. Owen, tes¬ 
tified that certain measurements of cars made by him 
showed that a good many box cars were narrower and higher 







than the slop cars (11), but Herring, the conductor, testified 
that some Pennsylvania box cars are wider than the slop cars 
(9), while the plaintiff says that the slop car must have been 
wider than other cars because it struck him under circum¬ 
stances in which other cars had not struck him (13). 

But the plaintiff further testified that he had been hand¬ 
ling the slop cars for a number of years; that he was fa¬ 
miliar with their appearance, but had had no occasion to 
measure them; that at the time of the accident he could see 
the box cars and the garbage cars; that while he had never 
shifted any slop car at any of the bridges he had sometimes 
ridden on the slop cars and upon cars immediately behind 
them while passing over the bridges (14, 15). 

Under the settled law of the subject this evidence is clearly 
inadequate to sustain the burden of proof on the plaintiff in 
this action or to show negligence in the defendant: 

“When an injury is received by an employee, while 
working with the machinery or appliances^ provided 

. , s operation or use, the fact of accident carries 
with it no presumption of neglect of duty on the part 
of the employer, as in the case of a passenger, for ex¬ 
ample, where there is a contract of safe carriage, but 
the burden rests upon the employee to show negli¬ 
gence as an affirmative fact” (Butler vs. Frazee 25 
App. D. C., 401). 

In actions by employees against their employers 
for negligence, the burden rests upon the employee 
to show such negligence as an affirmative act 
(Thompson-Starrett Co. vs. Warren, 38 App. D. C., 
310). 

It is not sufficient for the employee to show that 

the employer may have been guilty of negligence_ 

the evidence must point to the fact that he was. 
And where the testimony leaves the matter uncertain 
and shows that any one of half a dozen things may 
have brought about the injury, for some of which 
the employer is responsible and for some of which 
he is not, it is not for the jury to guess between these 
half a dozen causes to find that the negligence of the 
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employer was the real cause, when there is no satis¬ 
factory foundation in the testimony for that con¬ 
clusion. If the employee is unable to adduce suf¬ 
ficient evidence to show negligence on the part of the 
employer, it is only one of the many cases in which 
the plaintiff fails in his testimony, and no mere sym¬ 
pathy for the unfortunate victim of an accident 
justifies any departure from settled rules of proof 
resting upon all plaintiffs.” 

Patten vs. Texas & Pacific R. R. Co., 179 U. S., 
658. 

While the declaration does not expressly so plead, this 
action is based upon the Employers’ liability Act of April 
22, 1908 (35 Stats., 65, ch. 149), which was amended April 
5, 1910 (36 Stats., 29, ch. 143). And the issues presented 
by the cause are in principle disposed of by the 
opinion of the Supreme Court of the United States in Sea¬ 
board Air Line Railway vs. Horton (decided April 27, 
1914), 233 U. S., 492, which is the latest discussion of the 
subject in that court. By this decision it was settled that 
under this statute the responsibility of a carrier to its 
employees is not absolute but is conditioned upon negligence 
in the defendant. This condition means, of course, that 
the negligence of the defendant shall be established by legal 
evidence, for “it was the intention of Congress to base the 
action upon negligence only, and to exclude responsibility 
of the carrier to its employees for defects and insufficiencies 
not attributable to its negligence.” 

Whatever doubt might have been entertained as to the 
measure of a carrier’s responsibility to its employees under 
the common-law rule, or under other statutes, it is certain 
that under the present Federal Employers’ Liability Act 
the liability of the carrier is predicated upon negligence 
established against it. But as we have heretofore shown, the 
evidence offered by the plaintiff at the trial was legally in¬ 
sufficient to establish the negligence of the defendant, or to 
entitle the plaintiff to go to the jury. 
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In the Horton case the Supreme Court further decides 
that, except as to cases involving breach of the Safety Ap¬ 
pliance statutes, the Employers’ Liability Act intends that 
the defense of assumed risk “shall have its former effect as a 
complete bar to the action.” 

It therefore only remains to consider the settled rule of 
law defining the defense of assumed risk. And here again 
the Supreme Court, in unanimously affirming a decision of 
this court, has very clearly stated the principle which con¬ 
trols the present case: 

“The single ground upon which the plaintiff’s right 
to recover was rested was that the guard rail (of a 
mangle) was adjusted at an excessive height, so that 
it would permit the plaintiff’s hand to be drawn be¬ 
tween it and the feed-board up to the point of engage¬ 
ment between the revolving cylinder and rollers. 
The judgment of the court below went against the 
plaintiff, upon the theory that she assumed the risk 
of this danger, and that is the question to be consid¬ 
ered. One who understands and appreciates the per¬ 
manent conditions of machinery, premises, and the 
like, and the danger which arises therefrom, or, by 
the reasonable use of his senses, having in view his 
age, intelligence, and experience, ought to have under¬ 
stood and appreciated them, and voluntarily under¬ 
takes to work under those conditions and to expose 
himself to those dangers, cannot recover against his 
employer for the resulting injuries. Upon that state 
of facts the law declares that he assumes the risk. 
The rule is too well settled to warrant an extensive 
discussion of it or an attempt to analyze the different 
reasons upon which it has been held to be justified. 
The rule of assumption of risk has been thought by 
many a hard one when applied to the complicated 
conditions of modern industry, so largely conducted 
by the aid of machinery propelled by irresistible and 
merciless mechanical power, and the criticism fre¬ 
quently has been made that the imperative need of 
employment leaves to the workman no real freedom 
of choice, such as the rule assumes. That these con¬ 
siderations have had an influence is shown by the 
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notorious unwillingness of juries, to apply the rule, 
and by the legislative modifications of it which, 
from time to time, have been made, as, for instance, 
by Congress in the safety appliance law. Schlem- 
mer vt. Buffalo, R. A P. R. Co., 205 U. S., 1. But 
the common law in this regard has not been modi¬ 
fied in the District of Columbia, and we have no other 
duty than to enforce it. No question has l>een made 
in the case at bar that the rule prevails and is rele¬ 
vant to the facts of this case. The contention, how¬ 
ever, is that, as the plaintiff testified in substance that 
she did not know and appreciate the danger which 
she was encountering, that testimony, with the other 
facts in the case, raised an issue for the jury, and that 
it could not f>e said, as matter of law*, that the risk 
had been assumed. This contention is sustained by a 
w*ell-considered case. Stager vs. Trov Laundry Co., 
88 Or.. 480; 53 L. R. A., 459; 63 Pac„ 645. See 
Fronk vs. J. H. Evans City Steam Laundry Co., 70 
Neb, 75; 96 N. W., 1053. 

“Where the elements and combination out of 
which the danger arises are visible it cannot always 
be said that the danger itself is so apparent that the 
employee must be held, as matter of law, to under¬ 
stand. appreciate, and assume the risk^of it. Texas 
& P. R. Co. vs. Swearingen, 196 U. S, 51; Fitzgerald 
vs Connecticut River Paper Co, 155 Mass, 155; 31 
Am. St. Rep, 537 ; 29 N. E, 464. The visible con¬ 
ditions mav have been of recent origin, and the dan¬ 
ger arising from them may have l>een obscure. In 
such cases, and perhaps others that could be stated, 
the question of the assumption of the risk is plainly 
for the jury. But where the conditions are con¬ 
stant and of long standing, and the danger is one 
that is suggested bv the common knowledge which 
all possess, and both the conditions and the dangers 
are obvious to the common understanding, and the 
emplovee is of full age. intelligence, and adequate 
experience, and all these elements of the problem 
appear without contradiction, from the plaintiffs 
own evidence, the question becomes one of law for 
the decision of the court. Upon such a state of the 
evidence a verdict for the plaintiff cannot be sus¬ 
tained, and it is the duty of the judge presiding at 






the trial to instruct the jury accordingly. Patton vs. 
Texas & P. R. Co., 179 U. S., 658, and cases there 
cited. The case at bar falls within this class. ,, 

Butler vs. Frazee, 211 U. S., 459. 

I 

In the above case the injured employee was of full age and 
had operated the appliance in question for some two months 
before his injury, while in the subsequent case of Clements 
vs. Laundry Company, 39 \V. L. R., 634, the same principle 
was applied where the injured employee was a girl under 
seventeen years of age, hurt while attempting a sort of work 
which she had never done before only a few days after 
entering the service of the defendant. 

As to the third assignment of error, while there is un¬ 
doubtedly much force in the suggestion that a practice of 
taking special verdicts subject to the opinion of the court, 
in appropriate cases, would tend to lessen the delay and 
expense of litigation, and is therefore to be desired, yet it 
cannot be seriously contended that the refusal of the trial 
judge to take a special verdict in this case constitutes re¬ 
versible error. 

The only recommendation for such procedure is the prac¬ 
tical convenience which might result from its adoption, 
which consideration is not applicable to the present posture of 
this cause, and in view of the conclusion which the trial 
judge had reached on the evidence his action in directing 
a verdict was in strict accord with the established practice 
of this jurisdiction. 

It is respectfully submitted that the judgment appealed 
from should be affirmed. 

FREDERIC D. McKENNEY, 

JOHN S. FLANNERY, 

WILLIAM HITZ, 

G. BOWDOIN CRAIGHILL, 

Attorneys for the Appellee . 


[ 26538 ] 



